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Federal Communications Commission
Office of the Secretary

BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

c--------...

In the Matter of

Tariff Filing Requirements
For Interstate Common
Carriers

)
)
) CC Docket No. 92-13
)
)

REPLY COMMENTS OF SOUTHWESTERN BELL CORPORATION

Southwestern Bell Corporation ("SBC"), on behalf

of its operating subsidiaries, submits these Reply Comments

relating to the Commission's Notice of Proposed Rulemaking

("NPRM") in the above matter.

I. General.

As stated in SBC's initial Comments, SBC believes

that the Commission has general and specific statutory

authority to forebear and/or to streamline its tariff

regulation of providers of communications services under

sections 151, 154(i), and 203(b) (2) of the Communications

Act. The Commission has additional forbearance and/or

streamlining authority relating to radio communications
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under Sections 303(g) and 303(r). The Commission's

authority in this regard is sUbject to the constitutional

limitation that whatever actions taken are applied equally

to all providers of the same communications services. l

A number of the initial comments concur in SBC's

position that the Commission has authority under

Section 203(b) (2) to forebear and/or to streamline its

tariff regulation under the Communications Act. 2 Additional

authority for such action is found by various commentors

under Sections 154(i), 203(c), 211(a), and 211(b).3 Various

parties also agree with SBC that the Commission's pro-

competitive policies will be furthered only if forbearance

and/or streamlined regulation is applied equally to all

providers of the same communications services. 4 Finally, it

is virtually undisputed, even by AT&T, that the Commission

lComments of SBC, pp. 1-8.

2Comments of GTE, p. 12i CTIA, p. 12i First Financial
Management Corp. ("FFMC") , pp. 3-4i Ocom Corp., p. IIi MCI,
pp. 7 & 13i Ad Hoc Telecommunications Users Group, p. 7i
Telecommunications Marketing Ass'n., p. 4i SBC, p. 2, 7-8i
et al.

3Comments of IBM, p. 4i Comptel, p. 7; FFMC, pp. 4-6i
GTE, pp. 15-16i Wiltel, p. 10.

4Comments of Pacific, pp. 2, 3 & 9i U S west, pp. 8-10i
AT&T, pp. 8-10i SBC, pp. I, 4-5, 11.
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has authority to streamline its tariff regulation of

communications services. 5

II. Reply To MFS.

Metropolitan Fiber Systems ("MFS") asserts that,

as a non-dominant carrier, it is sUbject to the Commission's

forbearance policy applicable to such carriers. 6 MFS cites

no direct support for this argument, and the argument is

factually incorrect.

The Competitive Carrier decisions and the Mobile

Radio Service decisions which adopted forbearance regulation

did not grant forbearance to MFS. Nor could they because at

the time of their issuance MFS and other alternate local

carriers did not exist.

The forbearance adopted in the competitive Carrier

proceeding was specifically limited in scope to "interstate,

domestic, interexchange telecommunications services."

(Emphasis added.) Services which were "exchange in nature"

were excluded from forbearance. 7 As for the regulation of

5Comments of AT&T, pp. 8-10; Locate, pp. 8-9; ACC Long
Distance Corp., p. 6; Communications Transmission Inc., pp.
1, 4, 6-7.

6MFS Comments, p. 3.

7policy and Rules Concerning Rates For Competitive
Common Carrier services and Facilities Authorization
Therefore, 77 F.C.C. 2d 308 (1979), Notice of Inquiry and
Proposed RUlemaking at 319, n.15; Fourth Report and Order at
p. 557; Preempting of State Entry Regulation in The Public
Land Mobile Service, 59 RAD. REG. 2d (P&F) 1518 (1986),
paras. 1 & 33.
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exchange services, the Fifth Report and Order expressly

stated that "dominant regulation applies to inter alia . • .

exchange services of carriers • . . • ,,8 (Emphasis added.)

Since MFS is a common carrier provider of exchange

services, the plain language of the Fifth Report and Order

regarding dominant regulation clearly applies to MFS. MFS

can cite no order or decision which either specifically or

lawfully exempts it from such regulation.

MFS attempts to rebut this fact claiming that it

is a specialized common carrier providing "terrestrial voice

and data services.,,9 Again, MFS cites no decision which has

determined its status as a specialized common carrier, and

there is none.

In any event, if the Commission agrees with MFS'

self-classification, then as a matter of law it should apply

the same classification and regulation immediately to all

other providers of terrestrial voice and data services

(including local exchange carriers) who compete in the same

market as MFS. lO To do otherwise would not promote

competition, it would only grant MFS an unreasonable and

unlawful regulatory preference .11

8Fifth Report and Order at 1204, n.41.

9Comments of MFS, p. 3, n.2, para. 2.

IOU.S. Const. Amend. v.

llComments of SEC, pp. 4-5 and cases cited therein.
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Moreover, MFS essentially admits that it is

seeking preferential treatment and that it does not intend

to compete in a manner that will actually drive prices

toward service costs as happens in a competitive market. In

fact, MFS suggests that, if it is required to file tariffs,

it may wish to define its rate as a specific percentage of

the dominant carrier's rate for a comparable service, and

thus to mirror such a rate without having to file a new

tariff every time the other carrier changes a rate

element. 12

Under the scenario suggested by MFS, true price

competition will not result as anticipated by the

commission's Competitive Carrier decisions. 13 To the

contrary, rather than drive prices towards competitive

service costs, the MFS proposal would give it a clear

incentive to use the tariff process to keep the comparable

local exchange company prices inflexible and as high as

possible. Such a strategy would allow MFS to increase its

profits and to maintain its own prices at a higher level

than in a truly competitive market environment. The

commission should reject this obvious proposal to use

unequal forbearance regulation and the dominant/non-dominant

12MFS Comments, p. 18, n. 12 .

13See Notice of Inquiry and Proposed Rulemaking at
pp. 316-317.
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carrier distinction as a method for artificially influencing

and restricting price competition in the relevant exchange

service market.

III. Streamlined Regulation.

Several of the comments suggest alternative forms

of regulation to be adopted if the Commission determines

that forbearance regulation should be eliminated. 14 While

SBC believes that the Commission has authority to engage in

forbearance tariff regulation, it further believes that, in

the event that the Commission disagrees, a grant of maximum

streamlined regulation for all providers of the same

services is still warranted.

No one seriously disputes that the Commission has

authority to streamline tariff regulation. And streamline,

it should. The provisions of Title II, including the tariff

provisions of Section 203, were written to regulate common

carrier service in a non-competitive environment as a

surrogate for natural market forces that would otherwise

safeguard that market. The Commission has recognized in the

competitive carrier proceeding and more recently in Cc

Docket No. 90-132 that less aggressive application of Title

II regulation is required in markets where competition

14See, e. g., Comments of CTI, pp. 1, 4, 6, 7; AT&T,
pp. 8-10; ACC, p. 6; Wiltel, p. 11.
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exists. This includes the exchange service market.

Unfortunately, the Commission has thus far

actually impeded competition in the interexchange market by

utilizing a dominant/non-dominant carrier structure to

relieve only certain common carriers from the provisions of

Title II. The classification of a carrier as non-dominant

does not necessarily mean that such a carrier will conduct

itself in a manner consistent with the Communications Act,15

or that true competition will result. Indeed, MFS' comments

on its proposal for the exchange market provide stark

evidence to that effect. See discussion, supra, p.5.

The far better course would be for the Commission

to abandon the dominant/non-dominant structure in favor of

streamlining tariff regulation for all participants in a

particular market. streamlining could and should be

extended for the current rules of cost support, filing

intervals, access rate structures, and generally available

rate averaging requirements, among others. 16 This type of

15See generally, "Should the Distinction Between
Dominant and Non-Dominant Firms Be Removed? - The Case For
Removal," Paper by John Haring, National Economic Research
Associates, Inc. and Dennis Weisman, University of
Florida/Southwestern Bell Corporation. A copy was attached
to Pacific Telesis' Comments in this Docket.

16For a more detailed discussion of these principles,
see Comments and Reply Comments of southwestern Bell
Telephone Company, CC Docket No. 91-141, Appendix E to Reply
Comments.
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streamlined regulatory structure would promote the interests

of the pUblic, while at the same time allowing true

competition to be furthered in a timely, natural manner.

Whatever the Commission's decision with respect to

forbearance of tariff filing requirements, it should adopt

streamlined tariff regulation for communications services,

and apply those streamlined rules to all providers of the

same communications services.

IV. Conclusion.

The comments in this case demonstrate that the

Commission has authority to forebear and/or to streamline

its tariff regulation of all providers of communications

services. Such authority includes forbearance of the

section 203 tariff filing requirements.

Even if the Commission decides not to forebear

from Title II tariffing for providers of wireline

communications services, it should continue to forebear from

such tariffing for providers of radio communications. 17 For

providers of wireline communications services, the

Commission should at the very least grant maximum

streamlined tariff regulation. Whatever approach the

Commission adopts, the approach should and must be equally

17Such forbearance is not seriously in dispute in this
Docket and, as stated in SBC's initial Comments, can be
granted under Title III as well as Title II. Comments of
SBC, pp. 1-8.
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applicable to all providers of the same communications

services.

Respectfully SUbmitted,

SOUTHWESTERN BELL CORPORATION
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James D. E;llis
William J.\Free
Mark P. Royer
One Bell Center, Rm. 3512
st. Louis, MO 63101-3099
(314) 331-2997

ATTORNEYS FOR
SOUTHWESTERN BELL CORPORATION

~
. "-

By
ourwarao:DUe
Richard C. Hartgrove
Thomas A. Pajda
1010 Pine, Room 2114
st. Louis, MO 63101-3099
(314) 235-2518

ATTORNEYS FOR
SOUTHWESTERN BELL TELEPHONE
COMPANY

April 29, 1992
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CERTIFICATE OF SERVICE

I, Martha R. Kiely, hereby certify that copies of

the foregoing Reply Comments of Southwestern Bell

Corporation have been served by first class United States

mail, postage prepaid, on the parties listed on the

attached.

April 29, 1992



Mr. Andrew D. Lipman
Ms. Helen E. Disenhaus
Swidler & Berlin, Chartered
ACC Long Distance, Inc.
3000 K street, N.W.
Washington, DC 20007

Mr. Alan Y. Naftalin
Koteen & Naftalin
2300 N. street, N.W., Ste. 600
Washington, DC 20037

Mr. John C. Shapleigh
Swidler & Berlin Chartered
Association For Local

Telecommunications Services
3000 K Street, N.W., Ste. 300

Ms. Sue D. Blumenfeld
Cellular Telecommunications
Industry Association

1155 21st Street, N.W., Ste. 600
Washington, DC 20036

Mr. Danny E. Adams
Wiley, Rein & Fielding
Competitive Telecommunications
Association

1776 K Street, N.W.
Washington, DC 20006

Mr. James S. Blaszak
Patrick J. Whittle
Gardner, Carton & Douglas
AD Hoc Telecommunications

Users Committee
1301 K street, N.W., Ste. 900 E.
Washington, DC 20005

Ms. Francine J. Berry
American Telephone & Telegraph Co.
295 North Maple Ave., Rm. 3244J1
Basking Ridge, NJ 07920

Mr. Andrew D. Lipman
Ms. Ann P. Morton
Swidler & Berlin, Chartered
Automated Communications, Inc.;
Business Telecom, Inc.; & U.S.
Long Distance, Inc.
3000 K street, N.W.
Washington, DC 20007

Mr. Andrew D. Lipman
Mr. Russell M. Blau
Swidler & Berlin, Chartered
Commonwealth Long Distance Co.
3000 K Street, N.W.
Washington, DC 20007

Mr. Stuart G. Meister
Fairchild communications
services Company

300 West Service Road
Chantilly, VA 22021-0804



~r. David A. Gross
Sutherland, Asbill & Brennan
First Financial Management
Corporation

1275 Pennsylvania Ave., N.W.
Washington, DC 20004-2404

Ms. Joan M. Griffin
GTE Service Corporation
1850 M Street, N.W., Ste. 1200
Washington, DC 20036

Mr. Spencer L. Perry, Jr.
Interexchange Resellers
Association

P.O. Box 5090

Mr. David L. Nace
Ms. Marci E. Greenstein
Lukas, McGowan, Nace & Gutierrez
KIN Network Access Division
1819 H Street, N.W., 7th Floor
Washington, DC 20006

Mr. Andrew D. Lipman
Ms. Catherine Wang
Swidler & Berlin, Chartered
Local Area Telecommunications, Inc.
3000 K Street, N.W.
Washington, DC 20007

Mr. Joe D. Edge
Ms. Sue W. Bladek
Hopkins & Sutter
General Communication, Inc.
888 Sixteenth Street, N.W.
washington, DC 20006

Mr. Mitchell F. Brecher
Dow, Lohnes & Albertson
GTE Service corporation
1255 Twenty-third Street, N.W.
Washington, DC 20037

Mr. J. Roger Wollenberg
International Business
Machines Corporation

2445 M Street, N.W.
Washington, DC 20037

Mr. James D. Heflinger
LiTel Telecommunications Corp.
dba: LCI International
4650 Lakehurst Court
Dublin, OH 43017

Mr. Andrew Lipman
Mr. Russell M. Blau
Swidler & Berlin, Chartered
Metropolitan Fiber systems, Inc.
3000 K Street, N.W.
Washington, DC 20007
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Mr. Frank W. Krogh
Mr. Donald J. Elardo
MCI Telecommunications Corporation
1801 Pennsylvania Ave., N.W.
Washington, DC 20006

Mr. Patrick A. Lee
Mr. Edward E. Niehoff
New York Telephone Co. and
New England Telephone and
Telegraph Co.

120 Bloomingdale Rd.
White Plains, NY 10605

Mr. James P. Tuthill
Ms. Margaret deB. Brown
Pacific Telesis Group
140 New Montgomery st., Rm. 1529
San Francisco, CA 94105

Mr. Leon M. Kestenbaum
Ms. Phyllis A. Whitten
Sprint Communications Company L.P.
1850 M Street, N.W., Ste. 1110
Washington, DC 20036

Mr. Andrew o. Isar
Telecommunications Marketing
Association

14405 SE 36th Street, Ste. 300
Bellevue, WA 98006

Mr. Martin W. Bercovici
Ms. Carol Moors Toth
Keller and Heckman
Mobile Marine Radio, Inc.
1001 G Street, N.W.
Washington, DC 20001

Mr. Simone Wu
Skadden, Arps, Slate, Meagher &

Flom
OCOM Corporation
1440 New York Ave., N.W.
Washington, DC 20005

Ms. Josephine S. Trubek
RCI Long Distance, Inc.
Rochester Tel Center
180 South Clinton Ave.
Rochester, NY 14646-0700

Mr. R. Michael Senkowski
Mr. Jeffrey S. Linder
Mr. Todd M. Stansbury
Wiley, Rein & Fielding
Tele-Communications Association
1776 K Street, N.W.
Washington, DC 20006

Mr. R. Michael Senkowski
Wiley, Rein & Fielding
Telocator
1776 K Street, N.W.
Washington, DC 20006
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Mr. Lawrence E. Sarjeant
Mr. James T. Hannon
U S West Communications, Inc.
1020 19th street, N.W., Ste. 700
Washington, DC 20036

Mr. Joseph W. Miller
Williams Telecommunications

Group, Inc.
P.O. Box 2400, suite 2400
One Williams Center
Tulsa, OK 74102
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